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One Pemberton Square
Boston, MA 02108

RE: Residual Funds in Class Actions

Dear Justice Greaney:

I write on behalf of the Massachusetts IOLTA Committee to request an
amendment to Mass. R. Civ. P. 23 which will provide direction to parties and
the trial court r~garding the disposition of residual funds in class action
proceedings. AhhQugh class action matters may result in the creation of
residual funds, Mass. R. Civ. P. 23 does not currently provide direction with
respect to how such funds should be managed and disbursed. The proposed
amendment fills this gap.

As you know, the IOLTA Commillec collects interest on lawyers' trust
accounts that would not otherv...isegenerate interest for clients. It passes these
revenues along to three charitahle entities that make grants to assist the
administration of justice and support legal aid to the poor.

In reccnt years. acting under the CJ!pres doctrine, courts both here in the
Commonwealth and elsewhere throughout the country have awarded residual
class action funds to programs that provide free legal services to low income
persons. (~Fpres means "as near as possihJc." This common bw doctrinc
was developed in the trusts and estates context as a mcthod or distributing
funds from a charitable trusl or prohated estate when the original purpose Illr
which tbe trust or teslator's gift was established had become impossihle.
impra<.::1icahlcor illegal to perfonll. Under C]J,wes, tbe funds arc distributed
by the trustees or executor with the COUli'sapprnvalto a use that is as near as
possible to the original purpose.

Applying. the cy pres doctrine. courts have found legal aid programs and
IOLTA programs to be appropriate recipients or residual class action funds
for two basic reasons:

I. Legal services programs are oftcn arguahly the next best use or
unclaimed funds because ortheir ability to indiredl)' benefit the
members of a class for whom runds have been sel Clsidcand then not



distributed; and

2. The underlying mission of legal services programs for the poor is
consistent 'with the purpose of class action lawsuits and Rule 23 of the
Federal and State Rules of Civil Procedure. Rule 23 recognizes the
need to protect the legal rights of those who, because of their
economic position, would otherwise be lUlrepresented.

In numerous rulings, courts have held that the cypres doctrine can be applied
to residual funds from settlements or damage awards in class actions v'v'bere
(a) not all members of the class collect their poriion of the settlement or
award or (b) it is not possible to determine each plaintiff s actual damages or
share of the settlement fund. The residual funds are put to their next best use
for the aggregate, indirect, prospective benefit ofthe class members. Such cy
pres awards are based on an analysis ofthe class' characteristics, with the
court designating a third party that \vill use the funds in a way that indirectly
benefits class members.

Newberg on Class Actions (Third Edition at section 10.25) notes that, "Cy
pres and other fluid recovery distributions of unclaimed class funds have
found growing acceptance among laws, procedural rules, and precedence of
various states, as well as express authorization in federal statutes."

In determining the "next best use" of residual fUnds, courts have broad
discretion. In Van Gemert v. Boeing, 739 F.2d 730 (2d Cir. 1984), the COUli
noted that"... trial courts are given broad discretionary powers in shaping
equitable decrees. . . . (E)quitable remedies are a special blend of what is
necessary, what is fair, and 'what is workable. . . . We believe that this
ptinciple should apply to equitable decrees involving the distribution of any
unclaimed class action fund. "

In Massachusetts, the cy pres docttine has been used to distribute residual
funds to legal services prograrns in several cases. In January 2006, the
Superior Court approved a class action settlement agreement by which
Staples Inc. resolved charges that it had violated the state's item pricing
regulations by giving a $7.50 voucher to as many as 76,800 Massachusetts
shoppers. If the redeemed vouchers totaled less than $252,000, the leftover
balance in the class settlement fund was to be paid to the National.Consumer
Law Center. In another class action settlement the Bank of America
promised to pay former BankBoston customers $25 as pmi of a total
settlement payment of $12.5 million. If the number of people filing claims
fell under a certain mnount, there would be a distribution of residual funds to
Greater Boston Legal Services, City Year and the National Consumer Law
Center.
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In California and Washington State, by statute and c-ourt rule, respectively,
allocations of class action residual funds have been made to IOL TA

programs. Illinois has recently passed legislation providing that residual
class action funds be distributed to public interest and legal aid organizations.

Proposal

The TOLTA Committee proposes an amendment to Mass. R. Civ. P. 23 which
will provide direction to parties and the trial court judges regarding
disposition of residual funds in class action proceedings. The proposed
amendment will dired payment of residual funds in any class action to the
appropriate nonprofit organizations or foundations, or to the TOLTA
Committee. In the event residual funds are dispersed to the TOLTA
Committee, the Committee would distribute the funds to the three designated
charitable entities pursuant to Mass. R. Prof C. Rule 1.15 (4)(i).

In the Committee's judgment, the proposal codifies and refines the judicially
developed cy pres doctrine in a way that is consistent with its equitable
purpose and which will serve the compelling interest of ensuring equal access
to justice. -

The proposed amendment is designed to apply only in those cases in which
the court approves or authorizes the creation ofresidual nmds. It does not
alter the ability of parties, subject to court appro vat to formulate settlements
that do not create residual funds remaining for distribution.

Prior to submitting this proposal for the Court's consideration, the IOLTA
COlmnhtee submitted it for comment to the Access to Justice Commission,
the Massachusetts Bar Association, the Boston Bar Association and the
Project Directors of legal aid offices. The Access to Justice Commission
unanimously approved tl1eproposal at its February' 14, 2008 meeting. The
J\1assachusetts Bar Association House of Delegates approved the proposal at
its lanuary 14,2008 meeting. The Project Directors approved the proposal
during their January, 2008 meeting.

The Boston Bar Association Class Action Committee commented that the

draft rule could be interpreted as limiting the discretion of the judge in
deciding' whether to create a residual fund. Since that was not intended by the
IOL TA Committee, the language of the proposal ,vas modified so that the full
range of the judge's discretion would be preserved. As modified, the proposal
was unanimously approved by the Council ofthe Boston Bar Association on
March 18, 2008.



The text of the new Mass. R. Civ. P. 23 (e) as proposed by the Committee is
as follovys:

Disposition of Residual Funds. "Residual Funds" are funds that
remain after the payment of all approved class member claims,
expenses, litigation costs, attomeys' fees, and other court-approved
disbursements to implement the relief granted. Nothing in this rule is
intended to limit the parties to a class action from suggesting, or the
trial court ITomapproving, a settlement that does not create residual
funds.

Any order entering a judgment or approving a proposed compromise
of a class action celtified under this rule that establishes a process for
identifying and compensating members of the class may provide for
the disbursement of residual funds. In matters where the claims
process bas been exhausted and residual funds remain, the residual
funds shall be disbursed to one or more nonprofit organizations or
foundations (which may include nonprofit organizations that provide
legal services to low income persons) which support projects that will
benefit the class or similarly situated persons consistent with the
objectives and purposes of the underlying causes of action on which
relief was based or to the Massachusetts 10LTA Committee to

support activities and programs that promote access to the civil justice
system for low income residents of the Commonwealth of
t,.1assachusetts.

On behalf of the Committee, thank you for considering this important
proposal. Should you or the SJC Rules Committee bave any questions about
tins proposal, please do not hesitate to contact me or tI1eCommittee.

Sincerely,

/7

~ zdJ!
Lisa C. Wood, Chair
10L TA Committee

cc: Christine Bm-ak, Esq.
Jayne Tyrrell, Esq.
Anthony Doniger, Esq.
David Vlhite, Esq.
Chief Justice Herbeli Wilkins (Retired)


